














objectives	 and	 impairment	 paradigm	 as	 drink	 driving	 laws,	 drug	 driving	 laws	 adopt	 a	
significantly	 different	 approach.	 Whereas	 random	 breath	 testing	 tests	 for	 all	 forms	 of	
alcohol	and	is	designed	to	determine	whether	there	is	a	sufficient	concentration	of	alcohol	
in	 the	 driver’s	 body	 that	 s/he	 should	 be	 deemed	 to	 be	 impaired,	 random	 drug	 testing	
typically	 tests	 for	 the	presence	of	any	quantity	of	only	 the	 three	most	widely	used	 illicit	
drugs—cannabis,	 methamphetamine	 and	 ecstasy—in	 the	 driver’s	 oral	 fluids,	 without	
reference	 to	what	 is	 known	about	 the	 different	pharmacokinetic	 and	pharmacodynamic	
qualities	 of	 different	 drugs.	 This	 article	 examines	 this	 idiosyncratic	 approach	 to	 the	
criminalisation	of	drug	driving,	highlighting	its	weak	correlation	with	the	important	road	
safety	objective	of	deterring	substance‐impaired	driving,	and	the	risks	of	both	over‐	and	







































been	 required	 to	 confront	 challenges	 posed	 by	 testing	 practices	 for	 the	 assessment	 of	








Baldock	 2009),	 but	 criminal	 law	 and	 criminalisation	 scholars	 in	 Australia	 have	 been	 slow	 to	
engage.2	The	latest	edition	of	the	most	widely	read	Australian	textbook	on	driving	offences	by	D	






McNamara,	 Seear	 and	 Room	 2016a,	 2016b),	 including	 the	 realisation	 that	 criminal	 laws	
frequently	fail	to	distinguish	between	the	different	effects	of	different	drugs	(Quilter	et	al.	2016b:	
47‐48);	 secondly,	 a	 commitment	 to	 addressing	 those	 criminal	 offences	 that	have	 traditionally	
been	regarded	as	too	‘trivial’	(McBarnet	1981)	to	attract	scholarly	attention,	despite	their	high	












has	 underpinned	 the	 success	 of	 random	 breath	 testing	 (RBT)	 and	 drink	 driving	 offences	 in	













Act	 provided	 that	 ‘[a]ny	driver	 of	 a	motor	 car	 or	motor	 cycle	 proved	 to	 have	been	under	 the	
influence	[emphasis	added]	of	intoxicating	liquors	whilst	in	charge	of	such	motor	car	or	motor	





































either	 temporarily	or	permanently	of	any	of	 the	person’s	normal	mental	or	physical	 faculties’	
(Schedule	4	‘Dictionary’).6	NSW	maintains	a	(long)	cross‐referenced	list	approach:	‘drug’	includes	
‘alcohol’,	 any	 of	 the	 362	 ‘prohibited	 drugs’	 contained	 in	 Schedule	 1	 of	 the	 Drug	Misuse	 and	


















grams	per	one	hundred	millilitres	 of	 blood	 is	more	 than	 .05	per	 centum	 shall	 be	 guilty	 of	 an	




These	 events	 are	 widely	 regarded	 as	 a	 milestone	 in	 Australian	 drink	 driving	 laws.	 They	




























Act	 1909	 (NSW)	 to	 allow	 for	 blood	 or	 urine	 testing	 following	 a	 failed	 or	 refused	 ‘sobriety’	
assessment	 (s	 5AA).	With	 the	 enactment	 of	 the	 Traffic	 (Amendment)	Act	 1990	 (NSW),	 blood	
samples	taken	after	road	accidents	could	be	tested	not	only	for	alcohol,	but	for	other	drugs	as	well	
(Motor	Traffic	Act	1909	(NSW)	s	4G).	Similar	testing	powers	following	accidents	were	introduced	
in	 Victoria	 in	 1989	 (Road	 Safety	 Act	 1986	 (Vic)	 ss	 56‐57,	 as	 amended	 by	 the	 Road	 Safety	




(Amendment)	Act	2000	 (Vic))	and	 the	ACT	(Motor	Traffic	 (Alcohol	and	Drugs)	Act	1997	 (ACT),													
s	15A(3)).		
	
The	move	 to	 ‘presence’	drug	driving	offences	and	random	oral	 fluid	 testing	 for	(selected)	
drugs	
Between	 2003	 and	 2015	 all	 eight	 Australian	 jurisdictions	 put	 into	 place	 regimes	 for	 the	
criminalisation	of	drug	driving	that	contained	offences	based	on	the	‘presence’	of	any	quantity	of	





Once	 again,	 Victoria	 was	 the	 pioneering	 jurisdiction,	 when	 it	 enacted	 the	 Road	 Safety	 (Drug	









been	 described	 as	 a	 ‘zero‐tolerance’	 approach	 (Kelly	 and	 Dillon	 2005).	 Note,	 however,	 the	
language	by	which	 this	was	 achieved.	 The	 legislation	 adopts	 the	 rhetorically	powerful	 phrase	

























is	 not	 limited	 to	 cannabis,	 speed	and	ecstasy.	 There	 are	 18	 ‘prescribed	 illicit	 drugs’	 including	
cocaine,	heroin,	GHB,	ketamine,	LSD,	morphine,	PCP	and	magic	mushrooms	(Road	Safety	(Alcohol	























range	 (0.05),	mid‐range	 (0.08),	 and	high‐range	 (0.15)	drink‐driving	offences	 according	 to	 the	
concentration	and	concomitant	road	safety	risk.15	In	the	case	of	drugs	other	than	alcohol,	 law‐
makers	have	taken	a	different	path	during	the	last	two	decades	(Hall	and	Homel	2007).	In	this	

















on	 the	 Road	 Traffic	 (Drug	 Driving)	 Amendment	 Bill	 2005	 (SA):	 ‘[i]t	 will	 detect	 recent	
consumption	 of	 methamphetamines	 and	 THC.	 Drivers	 who	 have	 THC	 or	 methamphetamine	
residues	 in	 their	bodies	as	a	 result	of	use	 in	 the	previous	days	or	weeks	will	not	be	detected’	
(Conlon	2005:	3359).	
	





for	 the	preliminary	 random	 test	 and	 the	 final	 oral	 fluid	 test.	 The	preliminary	 test	 is	 generally	
conducted	via	a	drug	wipe	stick	(such	as	the	Securetec	DrugWipe	Twin	or	the	Securetec	DrugWipe	


















that,	 once	 this	 confirmation	 is	 made,	 charges	 are	 laid	 (see	 for	 instance:	 ACT	 Police	 n.d.;	
Department	 of	 Planning,	 Transport	 and	 Infrastructure	 n.d.	 (SA);	 NSW	 Police	 2015:	 11;	
Queensland	Police	2016;	Road	Safety	Commission	2013	(WA);	Victoria	Police	2010).		
	













level	 of	 drugs	 in	 a	 person’s	 bloodstream	 and,	 therefore,	 unreliable	 as	 a	 basis	 for	 assessing	
impairment	 (see	Wolff	 2013:	 129).	 Claims	 to	 the	 contrary	 have	 been	made	 in	 parliamentary	
debates	 in	Australia.	For	example,	when	 introducing	 the	Road	Safety	 (Alcohol	and	Drugs)	Bill	
2005,	the	Tasmanian	Minister	for	Police	and	Public	Safety,	David	Llewellyn,	said:	
	
There	 exists	 extensive	 scientific	 evidence	 which	 shows	 a	 direct	 correlation	
between	the	presence	of	certain	drugs	in	the	blood	and	the	presence	of	those	drugs	







































(see,	 generally,	 Bronitt	 and	 McSherry	 2017:	 Ch.	 14).	 This	 selective	 approach	 does	 not	 sit	
comfortably	with	a	road	safety/impairment	paradigm.	It	appears	to	be	the	product	of	a	range	of	
other	factors,	including:	the	fact	that	these	are	the	most	commonly	used	illicit	drugs	in	Australia	









for	 this	reason	roadside	screening	 is	 impractical.	At	 this	point	 in	 time,	roadside	
screening	 technology	 is	 not	 able	 to	 accurately	 differentiate	 between	 heroin,	
codeine,	 prescription	 pain	medication	 and	 some	 over‐the‐counter	medications.	






















This	extract	 from	Minister	Bachelor’s	 second	reading	speech	draws	attention	 to	an	 important	




























via	 oral	 fluid	 test	 allegedly	 several	 days	 after	 consumption.	 For	 example,	 in	 February	2016	 a	










Government’s	 advice	 is	 vague,	 suggesting	 that	 the	 detection	 period	 ‘varies’	 (Department	 of	
Transport	and	Main	Roads	2009);	yet,	the	fixed	‘no	drive’	prohibition	is	for	24	hours.	In	the	ACT,	
where	the	prohibition	is	for	12	hours,	Government	advice	suggests	‘you	could	test	positive	hours	
or	 even	 days	 after	 consumption’.	 Note	 also	 the	 inconsistency	 with	 claims	 made	 during	
parliamentary	 debate	 on	 relevant	 legislation	 (discussed	 above).	 In	 short,	 standard	 ‘no	 drive’	
times	 contained	 in	 Australian	 drug	 driving	 laws—ostensibly	 for	 preventive	 road	 safety	
purposes—do	not	account	for	the	different	pharmacodynamics	and	pharmacokinetics	of	different	













evidence‐base	 for	 current	 criminal	 law	 regulatory	 arrangements.	 More	 specifically,	 such	





has	 consumed	 a	 prescribed	 illicit	 drug	 would	 rightfully	 be	 confused	 as	 to	 his/her	 legal	
responsibilities	and	the	risks	of	criminalisation	that	driving	might	pose.		
	
In	 summary,	 our	 analysis	 of	 parliamentary	 debates	 and	 the	 content	 of	 current	 drug	 driving	
legislation	 suggest	 that	 law‐makers	 have	 been	 insufficiently	 attentive	 to	 linking	 drug	 driving	
offences	and	testing	practices	to	the	established	impaired	driving	paradigm	conceived	around	
alcohol.	There	has	been	a	failure	to	acknowledge	that	the	adoption	of	drug	presence	as	a	proxy	
for	 impairment	 represents	 a	 radical	 expansion	of	 the	 criminalisation	 of	 drug	 use	 and	driving	
















such	 as	 cocaine)	 and	 lawfully	 prescribed	 drugs	 (such	 as	 diazepam	 (valium))	 that	 can	 impair	




In	 terms	 of	 over‐inclusion,	 users	 of	 the	 more	 common	 illicit	 drugs—cannabis,	 ecstasy	 and	
speed—may	 be	 subjected	 to	 a	 form	 of	 over‐criminalisation.	 By	 over‐criminalisation	 in	 this	
context,	 we	 mean	 two	 interrelated	 issues.	 First,	 individuals	 may	 be	 punished	 as	
impaired/dangerous	drivers	because	the	presence	of	a	relevant	drug	is	detected	in	their	oral	fluid,	
in	 circumstances	 where	 the	 drug	 is	 no	 longer	 sufficiently	 active	 in	 their	 system	 to	 impact	
adversely	on	driving	capacity.	There	may	be	relatively	little	sympathy	for	such	individuals,	but	to	









































































































































































































































the	 available	 scientific	 evidence	 about	 the	 pharmacology	 of	 drugs	 lacks	 the	 sophistication	 of	
evidence	 about	 alcohol’s	 effects.	 Such	an	assumption	would	be	 incorrect.	 Several	 countries	 in	
Europe	have	taken,	or	are	investigating,	such	an	approach	(Wolff	2013).	For	example,	in	2012,	
Norway	 introduced	 evidence‐based	 prescribed	 concentrations	 for	 20	 non‐alcohol	 drugs,	 both	
illicit	and	licit	(Kristoffersen	et	al.	2016;	Vindenes	et	al.	2012).	These	include	thresholds	for	THC	
(1.3	 nanograms	 (ng)/ml	 in	 blood),	 MDMA	 (48	 ng/ml),	 methamphetamine	 (48	 ng/ml)	 and	










standard’	 of	blood	 sample	analysis	 should	 thereafter	 be	 used	 as	 the	 basis	 for	 decisions	 about	
criminal	charges	and	convictions.	To	be	clear,	our	recommended	approach	would	not	involve	the	
mass	 administration	 of	 random	 blood	 tests	 (which	 would	 raise	 myriad	 risks	 to	 health	 and	
infringements	of	human	rights).	Only	where	an	individual	tested	positive	on	an	initial	oral	fluid	

















thresholds	 the	 Panel	 have	 therefore	 properly	 considered	 both	 the	 empirical	































from	 the	 wider	 Government	 strategy	 of	 deterring	 (via	 criminalisation)	 the	 use	 of	 certain	
psychoactive	substances:	
	
…	 the	Panel	has	been	solely	 concerned	with	 the	 relationship	between	drug	use	



























to	 be	 $7.4m	 (Transport	 for	 NSW	 2016).	 Undoubtedly,	 improving	 road	 safety	 is	 sufficiently	
important	 that	 governments	 should	 devote	 considerable	 resources	 to	 policing	 and	 other	
initiatives	 that	 support	 that	 goal.	However,	 the	 community	 is	 entitled	 to	 expect	 that	 the	 legal	



























































involve	 the	giving	of	directions	not	 to	drive	 following	 a	positive	 test	 for	 the	presence	of	 a	prescribed	 illicit	drug	
(Department	of	Police	and	Emergency	Management	2010:	14.8.5(1)(k)).	
21	Section	40K(7)	of	the	Road	Traffic	Act	1961	(SA)	appears	to	require	a	police	officer	to	make	an	assessment	of	fitness	
before	keys	can	be	delivered	back	to	a	driver:	‘A	police	officer	on	duty	at	the	station	must	deliver	possession	of	the	
keys	to	any	person	the	officer	is	satisfied	is	lawfully	entitled	to	them,	and	who	makes	a	request	for	them	at	the	police	
station,	provided	the	officer	has	no	reason	to	believe	that	person	will	drive	the	vehicle	but	not	be	qualified	or	unfit	to	
do	so’.	
22	Similarly,	in	the	ACT,	impairment	is	deemed	on	the	basis	of	the	presence	of	a	prescribed	illicit	drug:	Road	Transport	
(Alcohol	and	Drugs)	Act	1977	(ACT)	s	47B(2)‐(3).	
23	‘Pharmacodynamics’	refers	to	‘what	the	drug	does	to	the	body’;	that	is,	the	effect	that	the	drug	has	on	the	body	of	a	
living	person	(Wolff	2013:	9).	‘Pharmacokinetics’	refers	to	what	‘the	body	does	to	a	drug’	that	is	being	consumed;	that	
is,	what	happens	to	substances,	in	this	case	drugs,	when	they	are	consumed	by	a	living	person.	This	includes	how	the	
substance	is	absorbed,	how	it	distributes	in	the	body,	how	it	breaks	down	or	changes	within	the	body,	and	how	it	is	
excreted	(Wolff	2013:	8).	
24	The	operation	of	drug	driving	laws	is	the	subject	of	ongoing	research	by	the	authors.	
25	These	‘positive’	figures	have	been	calculated	by	deducting	from	100%	the	‘proportion	of	drivers	tested	who	return	
clear	result	for	prohibited	drugs’	in	the	respective	years	contained	in	the	Victoria	Police	Annual	Reports.	We	note	
that	the	information	available	does	not	distinguish	whether	these	clear	results	were	a	product	of	the	initial	 ‘drug	
screening’	tests	alone,	or	a	combination	of	the	initial	tests	and	secondary	analyses.		
26	These	‘positive’	figures	refer	to	the	percentage	of	positive	results	from	the	initial	roadside	saliva	tests.	Positive	results	
from	second	roadside	screening	tests,	as	a	percentage	of	initial	roadside	saliva	tests	conducted,	were:	2.1%	in	2013;	
4.1%	in	2014;	and	10.6%	in	2015.	
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